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STATE OF ARIZONA
OFFICE OF ADMINISTRATIVE HEARINGS

, a Student, by and through p
Parents L&

Petitioners,

/-

ADMINISTRATIVE

Deer Valley Unified School District No. " LAW JUDGE
97, DECISION

Respondent.

. HEARING: September 19-20, 2007

APPEARANCES: Petitioners, Parents @R and Wi, appeared on behalf of
themselves and Student ik and were represented by non-attorney advocate Natalie
Schoenbauer, Ph.D.;! attorney Lindsay E. Jones, GUST ROSENFELD, PLC, appeared
on behalf of the Deer Valley Unified School District (DVUSD), accompanied by Richard
Gray, Ph.D., Dlstrlct Forensic Psychologist and Assistant Special Education Director,

DVUSD.

WITNESSES:®  For Petitioners: (il Mother.

' For Respondent School District: Perri Krom, Special
Education Administrator, DVUSD (“Administrator”); Melissa Rose, Special Education
Teacher, DVUSD (“Special Education Teacher R”); Sarah Henry, Special Education,
Teacher, DVUSD (“Special Education Teacher H"); Nora Eddy, Extended School Year
Coordinator, DVUSD. (“ESY Coordinator’); and 'Richard Gray, Ph.D. (“District

ADMINISTRATIVE LAW JUDGE: Eric A. Bryant

Parents bring this due process action, on behalf of Student, to challenge the
actions of Respon_den‘t School District with regard to its obligations toward Student, who
is a child with a disabi_iity.- The law govern_ing these proceedings is the Individuals_with

' Ms. Schoenbauers representatlon was granted by this “tribunat under Arizona Supreme Court Rule
31 (d)(1 5) by Order dated August21 2007 : _

Office-of Administrative Hearings ——
1400 West Washington, Suite 101 .
‘Phoenix, Arizona 85007
- (602) 542-9826
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Disabilities Education Act (“IDEA”), 20 United States Code (U.S.C.) §§ 1400-1482 (as

re-authorized and amended in 2004),° and its implementing regulations, 34 Code of
Federal Regulations (C.F.R.) Part 300, as well as the Arizona Special Education
statutes, Arizona Revised Statutes (A.R.S.)§§ 15-761 through 15-774, and
implementing rules, Arizona Administrative Code (A.A.C.) R7-2-401 through R7-2-406.°

Petitioners filed their due process complaint on May 15, 2007. Several
postponements of the hearing dates were granted upon the request of the parties and
several pre-hearing conferences were held on July 26, 2007, and September 4, 2007,
after which it was established that Petitioners are making the following claims, alleging

them to be violations of the IDEA and its implementing regulations:

A) The October 25, 2006, Individualized Education Program
(hereinafter “IEP”) did not address each of Student's
individual needs as identified in the Multidisciplinary
Evaluation Team (MET) report (discrepancy between
the “present levels” and {EP- goals; no alignment
between Student’s needs and the goals and services

provided).

B) No documented data was identified to support the IEP’s
discontinuation of the decoding goal and
implementation of the fluency goal.

C) Student did not show adequate academic progress on
fluency goals in the [EP. -

D) Student was eligible for Extended School Year (ESY)
- services for the summer of 2007 and Respondent

2 To avoid the use of proper names, in order to protect confidentiality, each witness is designated a

generally descriptive title to be used in the body of the Decision. The proper names are grouped here for

1 ease of redaction.

% By Public Law 108-4486, known as the “Individuals with Disabilities Education Improvement Act of 2004,”

JDEA 2004 became effective on July 1, 2005.
* Thé current federal regulations became effective October 13, 2006, during the time period at issue here.

| This means that events that occurred before October 13, 2008, are governed by the pre-October 2006
‘ regulanons and those occurring after October 13 (the majority of events here) by the current reguiations. -

However, a comparison of the former and current regulations that apply to the issues in this case shows
that the applicable regulations are substantially the same, the differences being only re-numbering and

_minor grammatical changes. Therefore, because there is no material dtfference in the two versions, this

} Demsaon will apply and cite only the current regulations.
It is noted that these rules are being revised to ‘comport with the 2005 changes in federal and Arlzona .

speclal educatlon taw, but have not yet been publlshed by the Arlzona Secretary of State
.2 ‘ o
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School District did not offer the services soon enough
for Student to enroll.

E) Student was denied education in the Least Restrictive
Environment (LRE) because he was educated outside
the general education population more than was
called for in the IEP.

F) Respondent School District failed to acquire informed
parental consent prior to initial provision of special
education and services.

G) Respondent School District prevented Parents from
being full participants in [EP meetings by withholding

information.

H) Respondent School District wrongly denied Parents’
request for evaluation regarding dyslexia.
Furthermore, it was established that Petitioners are seeking 405 hours of compensatory
education consisting of one-on-one tutoring in reading and additional compensatory
education for Respondent School District’s failure fo provide ESY for 2007.

The parties presented testimony and Exhibits at the hearing on September 19
and 20, 2007. Petitioners presented testimony from Mother and offered into evidence
Exhibits A, B, C, D, E, F, G, H, |, J, K, L, N, O, P, Q, R (for limited pufpose), T,and V,
all of which were admitted into the record.® Respondent School District presented
testimony from the witnesses noted above and offered Exhibits numbered 1 through 20,
which were'-al'so admitted.” '

- After the hearing, the parties submitted written closing arguments—Respondent
Scheol_Dis_frict on September 28, 2007, and Petitioners on October 5, 2007. The
Administrative Law Judge has considered the entire record, including the testimony and
exhi_bit's,-8 and now makes the following Findings of Fact, Decision, and Order finding
that"whi'l'e there were procedural violations by Respondent School District, the violations

These Exhibits are listed and briefly described in PETITIONER -LIST OF WITNESSES/EXHIBITS filed”

September 11, 2007.
RESPONDENT s LIST OF WITNESSES AND EXHIBITS was fled September 11 2007.

® The Administrative Law Judge has read each admitted Exhibit, even if not mentioned in this Decision.:

The Admlmstrat:ve Law Judge has also considered the testlmony of every wﬂness even if not mentloned
in th|s Declsmn : -
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did not -deny Student a free appropriaté public education. Also, there were no

substantive violations of the IDEA.
FINDINGS OF FACT

1. Student is currently a third grader attending school in Respondent School

District. This case concerns his second grade year in 2006-2007, which he also
attended in Respondent School District.

2. Prior to August 2006, Student attended a charter school and was not
identified as a child with a disability. In April 2006, Student was evaluated, with these

results: _

[Student] shows a specific weakness in tasks that require

him to name alphabet letters, identify and generate letter

sounds and rhyming words, and match and read a series of

printed words. [Student] shows a specific weakness in tasks

that required [him] to correctly apply phonetic decoding rules

when reading a series of nonsense words.®
Student was found eligible for special education under the category of Specific Learning
Disability (SLD) in the area of basic reading skills.'® In May 2008, an IEP was created
for Student. It contained one goal—"[Student] will decode words using word knowledge
of phonics, syllabication and word parts as measured by earning a 80% or better on

classroom assessments and oral readings™—and three performance objectives: (1)

' “Read multi-syllabic words fluently, using letter-sound knowledge;” (2) “Apply knowledge

of basic syllabication rules when decoding 2 or 3 syllable written words;” and (3)

“‘Recognize regular plurals and irregular plurals in context.”" It provided that Student
Y

would receive special education.in a ‘resource.room”.setting.'> This.IEP. was.accepted - . ...

by all on the |EP team, but it was not implemented because the school year ended and'

Student changed schools.

® Exhibit A at 10. (Note: Exhibit 1'is ldentlcaf to Exhibit A)

1110 at 11.

" Exhibit B at 4. It is noted that although pages in Exhibit B are designated “1 of 217 and so forth, there
are fewer than 21 pages in the Exhibit; many pages appear to be missing. - However, the document
appears to be compiete. {Note: Exhibzt 4 contains the same pages as Exhlblt B, and the same mlssmg _

Pages outof 21.)
Id. at12.
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3. In August 2006, Student enrolled in Respondent Schoo! District and began -
attending. Parents presented Respondent School District with copies of the charter
school's evaluation report and May 2006 IEP that was created but never implemented.
Parents’ copies of these documents were unsigned.”® A meeting was set in late August
for an IEP team to meet and consider services for Student; Respondent School District
sent away for Student’s records from his prior school.

4. Inlate August 2006, an |EP team that included Parents met and reviewed the
evaluation and IEP from the charter school.” The charter school’s records had been
received and they contained signed and initialed copies of documentation.'® The IEP
team accepted Student’'s eligibility and adopfed the May 2006 IEP verbatim as a
temporary |EP for Student to last until October so that Respondent Schoal District could
work with Student and then formulate a permanent |IEP to last for the remainder of the
year.'® The IEP team would meet again in October. 7

5. Respondent School District was aware that Student had not received services
from the charter school under the May 2006 IEP and that, therefore, Respondent
School District was the first public agency to provide services to Student. The
documentation received from the charter schoo! contained various forms that were
signed by Mother. One form signed by Mother signified that she, and other members of
the evaluation team, agreed that Student was eligible for special education.”” Another
signified that Mother had received Prior Written Notice (PWN) and a copy of the
Procedural Safeguards Notice that is required to be g:ven to all parents of eligible
children; Mother signed the form."® _

6. Finally, an “Educational Placement Statement” form, intended té document,
among oth.er things, parental consent to placement in special education, shows

signatures by two of the charter school personnel who were team members and the

initials “@” in three separate places on the form.' One of the sets of initials “@§”

i3 , See Exhibits A and B.
Exhlblts C and 3.
® Exhibits 1 and 1a.

'® Exhibits 2 and 3.

7 Exhibit 1 at 13.

" 1d, at 12,

? Exhibit 1a.
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appears’in a blank space before the statement “As a result of this‘eva!uation', with full-

awareness of my parental rights, | AGREE with this placement.”® At hearing, Mother
credibly testified that she did not write those initials; thus, she did not sign the written
consent for initial placement. However, there was no way for Respondent Schoo!
District to know this.

7. Student began receiving special education from Respondent School District in
August 2006. Respondent School District did not obtained its own written informed
consent from Parents before initiating the provision of services to Student in August
2006. Thus, it does not appear that Parents ever provided written consent to the initial
provision cf services.

8. Parents were informed at the A.ugust 2006 IEP team meeting that reading
and writing were taught to all second grade students during a “Language Arts block.”
This was a 90-minute block of time.?! Parents were informed at the August 2006 IEP
team meeting that Student would receive his special education instruction “during the
Language Arts block which also includes writing."?* From this, Parents were put on

-notice that Student would go.to the resource room for the Language Arts block and be

taught reading and writing by the special education teacher. This is, in fact, what

happened, except that Student was taught Language Arts by two special education
teachers, one who focused more on reading and the other who focused more on
writing, although reading and writing were always taught in conjunction with each other
by both teachers.?® Student was taught the same Language Arts curriculum as general

education students, with modifications for Student’s individual needs.?*

9. Mother testified that on October 11 2006 she met with SpeCIal Educahon B

Teacher R. She testified that she had a copy of a draft IEP that contained many errors
and typos. She and Special Education Teacher R went over the typos and discussed

&
% Id. (emphasis in original).
# This finding is based on the testimony of various witnesses called by Respondent School District at the
hearing. The documentation is of no help in this regard; Exhibit 3 mentions the Language Arts block but
does not provide a description. The consensus of the wrtnesses was that the Language Arts block was a

90-minute period.

22 .
Exhlblts
% Testimony of Special Education Teacher R 9/20/07 Hearlng Record (herelnafter “9/20/07 H.R.") at

2 13; testimony of Specral Education Teacher H., 8/20/07 H.R. at 3:1 0.
>

5 -
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corrections to be made to errors about Student’s personal information. Mother also
testified that at that meeting she requested that Student be assessed for dyslexia. She
testified that Special Education Teacher R told her that Respondent School District
does not test for dyslexia and that even if Student had dyslexia it would not change how
he was being taught reading. Mother testified she then mentioned that she understood
she could get an independent evaluation and Spécial Education Teacher R replied
“ves.” That ended the discussion of that topic.25 Later, Mother admitted that the
conversation about dyslexia could have occurred not in October 2006, but at a parent-
teacher conference in March 2007%°. She was not really sure.

10. Special Education Teacher R testified that although she was supposed to
have met with Mother on October 11, 2006, she did not make it because she injured
herself and cancelled the meeting.” However, she testified that she did talk with
Mother about dyslexia on one occasion.”® She remembered the conversation about
dyslexia as being short. She testified that it consisted of Mother asking if Respondent
School District screened for dyslexia and Special Education Teacher R telling her that it
did not. She did not think that Mother was requesting an evaluation or she would have
referred.her to make a written request to the |[EP team, as Mother did in regard to

occupational therapy services in Spring 2007.
11. There is no written parental request for additional assessment of Student for

dyslexia. _
12. On October 24, 2006, the IEP team met and created a permanent IEP for
Student. This IEP contained two goals: '(1) “[Student] will read fluently with less than 5
word substitutions and demonstrate phonemic awareness when decoding unknown

words;” and (2) “[Student] will read using punctuation so that his reading sounds like

i normal speech.”® " In every other respect, the October IEP was virtually the same as

% Mother's testimony, 9/19/07 H.R. at 1:14, 1:50, and 4:17.
2% 9/19/07 H.R. at 4:47. _ _ .

%7 9/20/07 H.R. at 1:29.
# 9/20/07 H.R. at 2:59.
® Exhibit D, :
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| District should consider the costs of sloppy documentation.

the August IEP. As with the prior IEP, there is no mention of the Language Arts block
in the IEP. |

13.  Over the next several months, until March 2007, no major educational
events occurred and Student was educated under the October IEP. There is evidence
that Student progressed in reading skills. Student’s grades in reading were good®' and
both of Student's special education teachers testified that they taught him decoding
skills* and that he madé good progress.33 Mother testified that shre felt he made very
little progress in reading, but her untrained, subjective impressions do not outweigh the

credible testimony of the Student’s special education teachers. Plus, that testimony is

backed by reading assessment data that shows progress.34

14. This tribunal finds that Student made progress in reading throughout the
year. | ‘
15. In March 2007, Parents hired an evaluator to evaluate Student for dyslexia.

That evaluation found “moderate to severe dyslexia” and made various

% At this point it is noted that the documentation generated by Respondent School District and submitted
into evidence is consistently sloppy. Respondent School District’s recordkeeping, based on the record
before this tribunal, is abysmal. The dates on many documents are unreliable because there are so many
erroneous dates and typographical errors. There are many unnumbered pages and missing pages; one
cannot tell from the face of the document if one has the entire document. And there are numerous non-
date typos and errors throughout the documents too. Furthermore, many sections of the documentation
are vague or filled with items that are not applicable to the particular student. This is confusing.

As just one example of this sloppiness that causes confusion, take one page of Exhibit D—the October
IEP. The second page of Exhibit D is the signature page for the October IEP. The page is dated

'. 10/11/2006 and the signatures are dated 10/24/2006, yet many of the other pages of the document are
dated 10/25/2006 (the day after it was signed?!) and some 10/11/2006. - This makes a very confusing

document. Unfortunately, this type of problem is not limited to Exhibit D, but runs throughout many of the
Exhibits. Typos here and there are to be éxpected in a large amount of documentation, but in this case it
is excessive. This is some of the sloppiest:documentation that this tribunal has seen. It made reviewing
the record in this case difficult. And it likely led to some of Parents’ misunderstanding and confusion
about their child’s education. If so, their confusion is certainly understandable. .

In the final analysis, however, there is no IDEA violation for “sioppy documentation.” Only if a required

document or piece of information is missing will a. violation be found. However, Respondent School
Parents who review this type of

documentation are more likely to file a compiaint than if the documentation is clear and understandable.

31 1t
Exhibit 19. _
%2 Testimony of Special Education Teacher R, 9/20/07 H.R. at 1:26; testimony of Special Education

Teacher H, 9/20/07 H.R. at 3:07. ‘
* Testimony of Special Education Teacher R, 9/20/07 H.R. at 1:44; testimony of Special Education
Teacher H, 9/20/07 H.R. at 3:20. : : o S . -

¥ Exhibit 19.
8
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.recommendations, including an evaluation for occupational therapy to .address

Student's handwriting.>®
16. In April 2007, Parents made a written request for an IEP meeting iQ review

the IEP and consider the private dyslexia evaluation.® Parent also requested an
occupational therapy evaluation. A meeting was held on April 26, 2007, and the issues
discussed. The outcome of the meeting was that Student would be evaluated for
occupational therapy (OT) and the team would meet again in May 2007 to address the
OT evaluation, the IEP, and the private dyslexia evaluation.®’ _

17. A major topic of discussion at the April meeting was Extended Schoo! Year
(ESY) services, raised by Parents. That discussion was lengthy and heated,® and
carried over to the May 2007 meeting.

18. On May 15, 2007, Parents filed their due process hearing complaint.

19. On May 23, 2007, the IEP team met again. They found that Student
continued to be eligible for special eddcation in basic reading skills and found that he
needed OT to be added to his IEP.** They also offered ESY for Student and created

an Addendum to the October IEP (the then-current IEP) that feund Student eligible for

ESY services for Summer 2007.*° This was one day before the last day of school and
Parents stated that they would have to consider the oifer of ESY before accepting it.

20. During April and May 2007, Respondent School District had maintained that
Stu'dent was not eligible for ESY. However, as noted, in late May Respondent School
District declared that Student was eligible for ESY and issued documentation to that
effect Therefore, Respondent School District is bound by that deciaratlon and may not'

now argue that Student was not eligible. -

% Exhibit G. The use of this Exhibit is clouded by the fact that it appears to be the unauthorized practice
of psychology in Arizona. District Psychologist credibly testified that the author of the report is not an
Arizona-licensed psychologist-and the report was not done within the scope of employment as a school
psychologist. 9/20/07 H.R. at 5:15 to 5:20 (in this regard, it was surprising that District Psychologist
apparently did not file a complaint with the Arizona Psychology Board or notify the author of the violation).
This makes Exhibit G carry very little weight and be of very limited value. .

3 Exhibit H.
37 Exhibit 1.

1%

3% Exhibit N.
.
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| education and services.

, 21. As declared by Respondent School District in the May 2007 Addendum to
the |EP, Student was eligible for ESY for Summer 2007.

22. After considering the ESY program, Parents refused it. When asked at
hearing the basis for this rejection, Mother stated that Parents had signed Student up
for a private instruction service that provided a better student-teacher ratio than the

ESY program and more scheduling flexibility in regard to a planned trip for Student to a

church camp.
23. Other issues at the May 23, 2007, |IEP meeting were tabled due to the due

process complaint filed by Parents.*!
CONCLUSIONS OF LAW

1. This case presents a variety of allegations based on the IDEA. Petitioners’

raise issues concerning consent to special education services, requests for evaluation,
content of the |EP, parental participation in creating an IEP, educating Student in the
least restrictive environment, the provision of ESY services, and Student's academic
% The applicable law in these areas is as follows.

, APPLICABLE LAW

2. Through the IDEA, Congress has sought to ensure that all children with

progress in his area of disability.*

disabilities are offered a free appropriate public education that meets their individual
needs.*® These needs include academic, social, health, emotional, communicative,
physical, and vocational needs.** To do this, school districts must identify and evaluate
all children within their geographical boundaries who may be in need of special
The IDEA sets forth requirements for the identification,
assessment and placement of students who need speciall'education, ‘and seeks fo
ensure that they receive a free appropriate public education;. A free appropriate public
education:(FAPE) consists of “personalized instruction with sufficient support services

to 'permit the child to benefit educationally from that instruction.”*® The IDEA mandates

41

S d.

* See the statement of issues above at page 2-3.
| *® 20 U.S.C. §1400(d); 34 C.F.R. § 300.1.

*! Seattle Sch. Dist. No. 1 v. B.S., 82 F.3d 1493, 1500 (9" Cir. 1996) (quoting H.R. Rep No. 410, 1983

_U.S.C.C.A.N. 2088, 2108).

Hendrrck Hudson Central Sch. Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 204 (1982).
' 10 R
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that school districts provide -a “basic floor of opportunity,” nothing more.*® It does not
require that each child’s potential be maximized.*

Eligibility and Evaluation
3. To provide the instruction and services required by the law, school districts

must inform themselves about a student’s disability and needs. This is accomplished
by conducting “a full and individual initial evaluation” and subsequent re-evaluations to
determine the child’s eligibility and educational needs.*® This consists of reviewing
existing data and identifying any additional data that is needed.** When further
assessment or testing is needed, the school district is responsible for procuring it.*°

4. To be eligible for a free appropriate public education, a student must be a
“child with a disability.”' This means that the student has a disability falling within one
of ten enumerated disability categories (or multiple disabilities), including mental
retardation, hearing and visual impairments, serious emotional disturbance, autism, or
other health impairments, and because of the disability (or disabilities) needs special
education and related services.* Specifically, an eligible student is “a child evaluated
in accordance with [IDEA regulations] as having [an enumerated disability], and who, by
reason thereof, needs special education and related services.”*

5. "Specific learning disability” is one of the enumerated disabilities. It is defined

as:
[A] disorder in one or more of the basic psychological
processes involved in understanding or in using language,
spoken or written, which disorder may manifest itseif in the
imperfect ability to listen, thmk speak, read, write, spell or
do mathematlcal calcufatlons e

* 1d., 458 U.S. at 200.
7 Id. at 198.
“4 20 U.8.C. § 1414(a)(1) and (a)(2)
920 U.S.C. § 1414(c)(1).
% 20U.5.C. § 1414(c)(2).
°120 U.5.C. § 1412(a){(1}(A).
o 720 U.S.C. § 1401(3),

34CFR § 300.8(a)(1); see AR.S. § 15-761(2). :

- 20 U.8.C. §1401(30); 34 C.F.R. § 300. 8(c)(10) (same definition); see also A R.S. § 15-761(34)

(mcorporatlng by reference the.definition found in the federal statute).
11




10
11
12
13
14
15
16
17
18
19
20
21

23

24

‘25
.26
27

28

29

30

As examples of the types of disorders that are included in the specific learning disability.
category, such conditions as brain injury, perceptual disabilities, and dyslexia are
listed.*® The “basic psychological processes” referred to are identified in the IDEA
regulations as oral expression, listening comprehension, written expression, basic
reading skill, reading fluency skills, reading comprehension, mathematics calculation,
and mathematics problem solving.® In addition, other criteria must be met before a
specific learning disability can be found. These include a significant discrepancy
between the child’s achievement and ability (in other words, underachievement) in the
areas just ltsted and failure of the child to respond to scsentlflc research- based
intervention.” _

8. In order to determine whether a child has a categorical disability and the
nature and extent of any special education he may need, an evaluation process is
mandated.”® In conducting the evaluation, the school district must use a variety of
means for gathering a variety of information about the student, including information
from the parent.®™® The goal is to gather functional, developmental, and academic
information about the child so that the evaluation is comprehensive as to the student’s
educational needs.”® This information should come from teachers, parents, medical
professionals, and other specialists who have assessed, evaluated, tested, and observed
the student in a variety of seftings but especially in the classroom.

Individualized Education Program and Consent

7. Once a child is determined eligible for special education services, a team

‘composed of the child’s parents, teachers, and others formulate an individualized

Education Program (IEP) that, generally, sets forth -the child’s current levels of
educational performance and sets annual goals that the IEP team believes will enable
the child to make progress in the general education curriculum.® The IEP tells how the

55 l‘d

% 34 C.F.R. § 300. 309(a)(1).
7 34 C.F.R. § 300.309(a}(2) and (3). There are other criteria as well. However, because there is no

dlspute about the nature of Student's specific learning disability, the criteria need not be dlscussed
®20 U.8.C. § 1414(a)(1); 34 C.F.R. § 300.15; A.R.S. § 15-766. S

%934 G.F.R. § 300.304(b); 34 C:F.R. § 300, 3oa(c)

&0 o, 34 C.F.R. § 300.304(c).
34 C.F.R. § 300.305(a); 34 C.F.R. § 300. 306(0)([)

220U8.C. § 1414(d) 34 C.F. R §§ 300 320 to 300.324. .
: . 12
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child will be educated, especially with regard to the child's needs that result from the
child’s disability, and what services will be provided to aid the child. The child’s parents
have a right to participate in the formulation of an IEP. To foster full parent
participation, in addition to being a required member of the team making educational
decisions about the child, school districts are required to give parents written notice
when proposing any changes to the IEP,% and are required to give parents, at least

once a year, a copy of the parents’ “procedural safeguards,” informing them of their

‘rights as parents of a child with a disability.* School districts are also required to obtain

parental consent before evaluating the child and before the initial provision of special

education and services.%®

Least Restrictive Environment
8. Children with disabilities are entitled to be educated with non-disabled

children “to the maximum extent appropriate.”® This means that children receiving
special education services should not be removed from the regular education setting

unless the child cannot be educated in that setting. Furthermore, if necessary to

provide FAPE and as determined by the |EP team, a child with a disability is entitled to

be educated beyond the normal school year.”” This is known as ESY—extended
school year—services and applies primarily to the summer break between school years.

Extended School Year Services
9. Though federal law merely states that ESY services must be ‘available as

| necessary to provide FAPE,” Arizona has defined when such services are necessary

and how eligibih‘ty for ESY services is to be determined. A child with a disability is
eligible for ESY services if either (1) the gains made during the réegular school year
would be “significantly jeopardized” without ESY; or (2) without ESY “severe or

substantial regression” would ensue and “substantial skill loss” that wouid “seriously

impede” the child’s progress toward goals would resuit.?® Eligibility for ESY is to be

320 U.S.C. § 1415(b)(3); 34 C.F.R. § 300.503.
20 U.5.C. § 1415(d); 34 C.F.R. § 300.503.

%20 U.S.C. § 1414{a){(1)(D); 34 C.F.R. § 300.300.
%20 U.5.C. § 1412(a)(5); 34 C.F.R. § 300.114(a)(2). -
%734 C.F.R. § 300.106. .
68 Id. . )

* AR.S. § 15-881(A).
' _ 13
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determined by the child's IEP team at least 45 calendar days before the last day of -
school™® and by reviewing retrospective data and predictive data regarding regression
and recoupment.”’ Arizona law is clear that ESY services are voluntary and are NOT

for purposes of, among other things, maximizing a child’s academic potc—mtial.72
The “Harmless Error” Rule

10. Finally, the inquiry in a due process hearing is whether or not the child has
received FAPE. This can be determined substantively by looking at the IEP and its
implementation and determining if FAPE was provided. Or, it can be determined on the
basis of the procedural rights held by parent and child. Procedural violations deny
FAPE only if they: (1) impede the child’s right to FAPE; (2) “significantly impede”
parental participation in the process; or (3) result in a “deprivation of educational
benefit.”® Procedural violations that do not result in one of those three situations do

not deny FAPE—they are considered legally harmless.
DECISION

11. A parent who files for a due process hearing alleging non-compliance with

the IDEA must bear the burden of proving that claim.”* The standard of proof is

“preponderance of the evidence,” meaning evidence showing that a particular fact is
“more probable than not.””®  Therefore, Petitioners bear the burden of proving by a
preponderance of evidence that Respondent School District has failed to provide FAPE or
has violated the procedural protections of the IDEA with more than harmless error.
Petitioners have not rhet this burden. The issues will be addressed as set forth above.
A) Did the October 25, 2006, IEP address each of Student’s individual needs as

identified in the charter school MET report? S _

12. Petitioners make several arguments under this item. For one, Petitioners

argue that the instruction was not individualized because Student was placed in a

" AAC.R7-2- 408(0)
"TARS. § 15-881(B).

2 ARS. § 15-881(D).

320 U.5.C. § 1415(f)3)(E); 34 C.F.R. § 300.513.

7 Schafferv Weast, 546 U.S. 49, 126 S. Ct. 528 (2005).
® Concrete Pipe & Prods. v. Constr. Laborers Pension Trust, 508 U.S. 602, 622, 113 S. Ct. 2264, 2279

(1993) quoting in re Winship, 397 U.S. 358, 371-372 (1970); see also Culpepper v. State, 187 Ariz. 431,
437, 930 P.2d 508, 514 (Ct. App. 1996); In the Matter of the Appeal in Mancopa County Juven.rle Action No.

J-84984, 138 Ariz. 282, 283, 674 P 2d 836, 837 (1983).
14
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Language Arts block. However, the evidence showed that the instruction Student
received was individualized. Student was placed in a Language Arts block because
that is how all second-grade Students were scheduled. The scheduling of the
instruction is a matter best left to the school district and the IEP team. There is no
indication that the Language Arts block schedule harmed Student’s instruction.

13. Second, Petitioners argue that the October IEP goals should have focused
on decoding rather than fluency, since the evaluation had found decoding problems
with Student’s reading ability. However, the first goal--“[Student] will read fluently with
less than 5 word substitutions and demonstrate phonemic awareness when decoding
unknown words"—did mandate work with decoding as part of fluency. Both of
Student’s special education teachers, along with other Respondent School District
witnesses, testified that fluency and decoding are connected: fluency includes
decoding. Could the goal have been better wriften? Yes. Even school district
witnesses admitted as much. But, the IEP goals did relate to Student's disability in
basic reading skills. Thus, the October |EP did address Student's educational needs
that resulted from his disability. Petitioners have shown no violation in this regard.

B) Was there documented data to support the discontinuation of the decoding
goal from the interim IEP and implementation of the fluency goal in the

October IEP?
14. Petitioners’ argument in this regard is unclear. As just noted, decoding was
part of the October IEP goals. Thus, the premise that the decoding goal was

discontinued in the October IEP is flawed. In addition, Petitioners have cited no legal

authority that requires documented data to “discontinue” a goal. IEPs are to be

reviewed and re-drafted at least yearly. This tribunat knows of no “right” to have the

exact same goals carry forward unless documentation supports discontinuing them.

Petitioners’ argument here is unclear and unpersuasive.

15
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C) Did Student show adequate academic progress on the fluency goals in the

October IEP?

15. As found above, Student made progress on his reading goals during the
year.”® No evidence was submitted on what ‘adequate” progress would have been.
Furthermore, the IDEA does not mandate that a child make progress. It mandates that
the [EP be written so that it affords an opportunity for the child to make progress.
Whether the child makes progress is a combination of many factors, only one of which
is the IEP. In Student’s case, the evidence shows that the October IEP, while it could
have been better written, did afford Student the opportunity to make progress and that

Student did, indeed, make progress.

D) Was Student eligible for ESY services for the summer of 2007 and, if so, did
Respondent School District offer the services soon enough for Student to

enrolf?

16. The evidence shows that Student was eligible for ESY in the summer of
2007. Respondent School District did not make that determination at least 45 calendar
days before the end of school and, therefore, violated Arizona law. This was a
procedural violation and, therefore, this tribunal must determine whether the violation
denied Student FAPE. The answer is a matter of whether the violation impeded the
child’s right to FAPE, significantly impeded parental participation in the process, or _
resulted in a deprivation of educational benefit. This tribunal finds that the violation did
not lead to any of the three results for the reason that Parents had an opportunity to
enroll Student in the program but chose not to do so because they wanted a different
type of program and more scheduling flexibility than the ESY program offered by
Respondent School District. Thus, Parents voluntarily chose not to place Student in
ESY.

17. There is no quest.ion that Student’'s ESY eligibility was decided much too
late. However, Parents did have an opportunity to enroll Student in the program béfore
it began. When asked at the hearing why Parents rejected the offer of ESY, Mother
testified that the ESY program offered by Respondent School District was not what

Parents wanted for Student. They wanted one-on-one tutoring or a's_ close to it as

16
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possible. The ESY program did not offer that. They 'aiso did not want the ESY program. -

because of a church camp that Student was to attend that summer. She did not

“mention that Parents rejected the offer because it was made too late or for some other

reason related to Respondent School District’s failure to meet the 45-day rule. The
evidence shows that Parents rejected ESY because they wanted a different program
than what was offered by Respondent School District. Therefore, the procedural

violation did not deny Student FAPE.

E) Was Student denied education in the Least Restrictive Environment (LRE)
because he was educated outside the general education population more

than was called for in the IEP?

18. This is the most puzzling of Petitioners’ arguments. Apparently, it is based
on the fact that Student was in the resource room for more time than called for in the
IEP and that Student was taught writing, an academic area in which he did not have a

disability listed in the IEP, in the resource room by a special education teacher rather

than in his regular classroom and by his regular teacher. Thus, the basis of the

argument is that Respondent School District did not implement the |EP as written and
had Student educated in a more restrictive environment than his disability required.
There are several reasons why this argument is not persuasive.

19. First, not every deviation from an IEP is a violation of the IDEA. In this
regard, a recent Ninth Circuit Court of Appeals decision is instructive. In Van Duyn v.
Baker School Dist., 502 F.3d 811 (9th Cir. 2007),” the court addressed “how much
leeway a school district has in implementing an IEP as it translates the plan’s provisions
into action at school and in the classroom.”™® The court held that when a school district
deviates from an IEP, it does not violate the IDEA unless there is a material failure to
implement the IEP. This occurs when there is more than a minor discrepancy between
what was provided and what was called for in the IEP. Notably, for the purposes of this
case, the couh stated that “the materiality standard does not require that the child suffer
demonstrable educational harm in order to prevail. However, the child’s educational
progress, or lack of it, may be probative of whether there has been more than a minor

’® Finding of Fact 14. _
" Decided September 6, 2007.
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shortfall in the services provided."m Therefore, there must be a material deviation from .
an IEP before a violation will be found. And, when determining the materiality of the
deviation, educational progress or lack of progress may be considered.

20. Here, Student’s time in the resource room was driven by the “block”
schedule. All second-grade Student's were on this schedule and Student was being
tfreated similarly. Additionally, Student's teachers testified that it is essential that
reading and writing be taught as related subjects and “intertwined.” This makes sense.
Thus, it would not have-made sense to break up Student's Language Arts block by
having him in the resource room for part of that block and in the regular classroom for
the other part. Given that Language Arts was taught as a block, Respondent School
District’s decision to have Student stay in the resource room for the whole block makes
Furthermore, there is no indication that Student’s time in the resource room

sense.
harmed his education. In fact, it is likely to have helped it because of the continuity that

it fostered.

21. To the extent that Respondent School District deviated from the IEP by
teaching Student writing in the resource room, it was not a material failure to implement
the IEP.

22. Another reason why Petitioners’ argument is not persuasive is that the legal
standard for LRE is to educate the child in the regular setting “to the maximum extent
appropriate.”® For the reasons noted above, it was not appropriate to teach Student
writing in the regular setting when he needed to be taught reading in the resource room
and the schedule was a block schedule. The law provides some flexibility in this
regard. ' - '

F) Did Respondent School District fail fo acquire informed parental consent prior
to initial provision of special education and services?

23. The record shows that Respondent School District did, indeed, fail to acquire
informed parental consent before initiating services to Student. However, this

procedural violation did not deny FAPE.

% Slip Op. at 2.

™ Id. at 25. _

*20 U.S.C. § 1412(a)(5); 34 C.F.R. § 300.114({a)(2).
' : * .. 18
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24. As found above, the consent for services form received from the charter - - -

school was not signed by Mother. However, there was no way for Respondent School
District to know that and no reason for Respondent School District to inquire about it
with Mother, since Parents clearly wanted services and consent was never brought up
as an issue. But, Respondent School District’s faiture to obtain its own written consent
from Parents, regardless of the validity of the charter school form, is a violation of the
IDEA. The key in this regard is that the applicable regulation, 34 C.F.R. § 300.300,
puts the onus éf getting written consent on the public agency responsible for FAPE—in

this case, Respondent School District:

(1) A public agency that is responsible for making FAPE
available to a child with a disability must obtain informed
consent from the parent of the child before the initial
provision of special education and related services to the
child. (2) The public agency must make reasonable efforts
to obtain informed consent from the parent for the initial
provnsaon of special education and related services to the

child.®

Therefore, in a situation such as this, where the child has not been provided se_n_/ices by
the former school, and 'even though there is an apparently valid consent form from the
former school, the first school to provide services must obtain parental' consent for the
initiation of services to the child. Failure to do so is a procedural violation of the IDEA.
Because Respondent School District was the first public agency to provide services, it

shouid have obtained its own written parental consent,
25. Here, however, there was no harm to Student because Parents clearly

‘wanted services from Respondent School District. In that light, this claim by Petitioners

is ridiculous and will be discussed no further.

G) Did Respondent School District prevent Parents from bemg full participants in

IEP meetings by withholding information?

26. There is no evidence that Respondent School District withheld information
from Parents. Although. Mother testified that she did not receive certain documents,
Petitioners do not note any specific documents or cite to any authority that may have

®134 C.F.R. § 300.300(b).
T 19
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been violated in that regard. - Therefore, the claim cannot be judged. Furthermore,
Parents knew that were legally entitled to review Student's records at any time.% They
received notice of this when they received the Procedural Safeguards Notice® that is
required by law and is intended to put parents on notice of their rights. Yet, they did not
ask to review Student's records until June 2007. Petitioners’ claim is without merit.
H) Did Respondent School District wrongly deny Parents’ request for evaluation
regarding dyslexia?
27. Again, Parents received notice of their procedural rights and, therefore,

could have discovered that a written request for evaluation is required to trigger a

response from Respondent School District. The evidence shows that Respondent

School District responded appropriately when Parents requested in writing an
evaiuation for occupational therapy. There is no reason to. believe it would not have

done so had Parents made a written request for further evaluation regarding dyslexia.

Absent that written request, Petitioners’ claim fails.
ORDER
Based on the findings and conclusions above, |T IS HEREBY ORDERED that

the relief requested in the due process complaint is denied. Respondent School

District has not denied Student a free appropnate public education.

Done this 30" day of November 2007,

OFFICE OF ADMINISTRA HEARINGS

Eric A. Bryant e
Administrative L dge

.8234CFR § 300.501.

Frndlng of Fact 5.
* But see 34 C.F.R. § 300.302, which indicates that screening “to determine appropriate mstructlonal '

strategres whxch Mothers request may have been, is not cons;dered to be evaluation. .
20
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- GUST ROSENFELD, PLC

RIGHT TO SEEK JUDICIAL REVIEW
Pursuant to 20 U.S.C. § 1415(i) and A.R.S. § 15-766(E)(3), this

Decision and Order is the final decision at the administrative [evel.

Furthermore, any party aggrieved by the findings and decisions made
herein has the right to bring a civil action, with respect to the complaint
presented, in any State court of competent jurisdiction or in a district court
of the United States. Any action for judicial review must be filed within 90
days of the date of the Decision or, if the State has an explicit time

limitation for bringing this type of action, in such time as the State law

aliows.

Copy sent by electronic mail and mailed by certified maijt (7002 036D 0002 8217 1387
this =3 day of December 2007, to:

Natalie Schoenbauer, Psy.D.

Arizona Advocacy & Consultation, LL.C
P. O. Box 48628

Phoenix, AZ 85075

Advocate for Petitioners
nschoenbauer@azadvocacy.net

7001 O03kLDO 0002 &217 1594

Copy sent by electronic mail and mailed by certified mail
G, day of December 2007, to:

Lindsay E. Jones |

201 E. Washington, Suite 800
Phoenix, AZ 85004-2327
Attorneys for Respondent School District -

ljones@gustlaw.com

Copy mailed by interdepartmental mail fhis i day of December 2007, to:

Colette Chapman, Exceptional Student Services
Arizona Department of Education

ATTN: Kacey Gregson

1635 West Jefferson

Phoenix, AZ 85007

By %}W
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